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LAW NO. 21 OF 18986,

1
ON THE D1gGING FOR AND DEALING IN PREcCIOUS METALS AND PRECIOUS STONES
WITHIN THE SoUTH AFRICAN REPUBLIC.

] As amended and approved of by the Second Volksraad Resolution, Article 1358,
~ - August 84th, 1896, and accepted for motice by the Honourable the First Volksraad
« wnder Article 1654, September 1/th, 1896, '

CHAPTER 1L
GENERAL PROVISIONS.

: 1. The right of mining for and disposal of all precious stones and precious metals The r
belongs to the State. o

elov
4 2. This law is applicable to diamonds, rnbies, gold, and such other precious stones e
t- and precious metals as the State President, with the advice and consent of the T
E Executive Council, with reference to this article of this law, shall make known. mor

j. 3. The words “ public diggings” shall signify a proclaimed area thrown open by el
b lawful authority for prospecting, digging, and mining. The word “eclaim” shall ™
b signify either l:zat portion of the fields on which a person or persons or companies

b have obtained a legal right to dig or to prospect, or the right to dig or prospeet on cuin.
¢ such a piece of ground. “ Private groux:u}J " shall signify the ground belonging to puya
¢ private persons or companies, as shown by the title deed or deed of transfer.

“ Government ground ” shall signify all ground belonging to the State. Goverr

u
The words “coloured person” shall signify every African, Asiatic native, or Colour

eoloured Ameriean person, Coolie or Chinese.

“ Unwrought gold " or “ unwrought precious metal ” shall signify gold or precious tawr
metal in whatever form, which, although smelted, is not manufactured or made u

i into any article fit for trade. It includes also raw gold or other precious metal,
> amalgam, and slimes.

. -~ Farther, all words shall be understood in the sense in which they are ordinarily Words,
b used, . b
£.' *  Inthe case of Donovan vs. The Turffontein Estate (decided 16th September, 1885, Off. Rep., Vol. II., “"_ﬁl’ £
. part 3, p. 208), the question was whether the plaintiff was entitled to dig for clay for the purpose of "Y'
.. making bricks, etc., on a certain piece of ground leased to him by agreement of 12th December, 1891.
[ . Article 7 of the ugreement of lease gave the lessee the right * tot alle mineralen, edelgesteenten, metalen,
- of andere delfstoflen, met het recht om daarvoor te prospecteeren en te delven ” ; that is, * to all minerals,
Eecious stones, metals, or other minerals, with the right to prospect and dig for the same,” It was held
¥ that the word ** delfstoffen ” mnst be taken in its ordinary sense as understood in South Africa, and that

.ﬁaijas 1:10t. ag ordinarily understood a ** delfstof,” and that therefore the plaintiff was not entitled to
.. dig for clay.

4. The State President shall have power, with the advice and consent of the Estabiia
. Executive Council, to take measures for the establishment of a police force, and, a polic
| further, to take such steps in conformity with this law as he may consider necessary
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for the general welfare and the good order of the fields. The said police force shall 3
stand under the orders of the official charged with the criminal jurisdiction.

, 5. The State President shall also have power, with the advice and consent of - the
v Executive Council, to make provisions and regulations, whether general or special (for 73
instance, for one or more g)elds), for the regulation of matters mentioned in this law

or connected therewith, provided they are not in conflict with this law, as, for instance,
re%ulations with regard to the method of digging and mining, taking measures for
safety, the registration of the quantity of gold won, and such other subjects as shall
appear to him to require further regulation, under which may also be included the -4
registration of and the issue of passes to coloured people. Under the provisions and 3
regulations mentioned in this article are also included provisions for penalties and 3
taxes. These provisions and regulations shall have the force of law from the date of -3
publication in the Staatscourant ; they shall be submitted at the first ensuing session .
of the Volksraad. Special provisions and regulations shall be of force on every pro-
claimed field immediately after proclamation in the Staatscourant.

1 The State President shall have the power, with the advice and consent of the
Executive Council, to make any alterations in or additions to the said special provi-

sions on the propositions of the Mining Commissioner, in consultation with the Head
of the Mining Department.

Such alterations or amendments shall be of force fourteen days after publication
in the Staatscourant. ' '

6. All former laws, resolutions of the Volksraad, and regulations with -rega,rd to
diggings, in conflict with this law, are hereby repealed. '

% The rights obtained to claims under Article 16 of the appendix to Law No. 1 of
1883 shall remain in force under this law., '

sn

te
‘0

7. Whenever it may be found necessary in the general interest for public pur-.
u. poses, such as for railways, large water-courses, etc., to take away, wholly or in part, ]

rights once granted, the Government shall have the right to do so on compensation to 3
be mutually agreed upon between the interested parties and the Government. In the i
event of such an agreement being impossible, the amount of compensation shall be
fixed by way of arbitration by one or more persons appointed by both sides, with -
reference to an umpire chosen by the arbitrators and named beforehand, who, if the :
arbitrators cannot agree on one or more points in dispute, shall decide on such points.

7Ta. The Head of the Mining Department, in conjunction with the State Minin
Engineer, shall have the right, when such is necessary for the more adequate exploita-
i1 tion of & mine, to grant permission to tunnel through another’s claim or mineral
i ground, but under the condition always that this tunnelling does not hinder or obstruc
s the working of such mineral ground; that the obtainer of the right to such tunnelling
> is answerable for all damage caused thereby; and, further, that all minerals foun
thereby in the mining ground of others shall be returned free of cost to the possessors
with this understanging, that this article shall only be applicable for the present to
the Kaap diggings. o
ot 8. When aceording to this law a person is sentenced to a money fine, on defaul
>t of payment this fine shall be replaced by imprisonment. The duration of this impri
sonment shall be fixed when judgment 1s given as far as possible in proportion to th
fine inflicted, with this understanding, however, that such imprisonment may no
exceed the period of one month in case the fine inflicted amounts to £5 or less, of
three months if the fine amounts to from £5 to £20, of six months if the fine amounts*

: R B -
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' to from £20 to £100, and of one year if the fine amounts to inore than £100. It may

. be stipulated when judgment is given that such imprisonment shall be coupled with
£ hard labour.

CHAPTER IL

OrF THE DEPARTMENT OF MINES.

9. There exists a Department of Mines in this Republic. At the head of this Hedott
j. department shall be someone with the title of Head of the Mining Department, %
t' Who shall at the same time have to possess the qualifications laid down in Article 4, Qualificat
t of Law No. 6, of 1890, and is responsible according to the instructions framed by the

. Honourable Volksraad, in resolutions Articles 939-944, 946 and 947, dated 9th and
'~ 10th July, 1888,

: The Head of the Mining Department shall be assisted by & properly gualified state e
¢ expert, to be appointed by the Government after consultation with the Head of the

- Mining Department, with the title of State Mining Engineer, whose duty it shall be Duties ot.
- in every district, to make investigations concerning, and to report fully upon, the

. minerals there present, and, further, to give advice and be of assistance to the Govern-

: ment, in all matters relating to mines and the development of the mineral resources of

¢ this land, under such regulations as the Government, subject to the later confirmation

t of the people’s representatives, may determine.

. The State Mining Engineer shall be assisted by Mining Inspeetors and Boiler sining n
: Inspectors on the diggings. Lnapecto)

1 10. The Government has the right, from time to time, to appoint one or more Comlsslo
gomEissions of trustworthy and competent persons to investigate any question relat- sppoin
} ing to mines, and to report to it thereon. )

11. For each prospecting and proclaimed field, a competent person shall be Mining Con
¥ appointed, if necessary,g)y the Government, as Mining Commissioner, whose salary guq..
=shall be fixed by the Executive Council, until later resglution thereanent by the First

" Volksraad. The Government shall, moreover, have the right to appoint, if necessary,

¢ for every prospecting or proclaimed field, a special judical official, with the title of

- Special Landdrost, with eriminal and civil jurisdiction equal to that of the Landdrost. Spgoisl L

I

dietion

On the appointment of such judical official, the boundaries within which he shall Linitsof s
“have jurisdiction shall have to be accurately defined by the Government. Within
:hese boundaries the Landdrost of the respective district shall no longer have criminal Landdrost !
:and civil jurisdietion. d; minal fu
In the exercise of jurisdiction by this Special Landdrost, the Laws and customs in [ & 2
e in Landdrost Courta shall be applied. 'lPhe same rules shall also apply with regard tms spp
't0 appeals to a higher court. This Special Landdrost shall have, within the boundaries Appeds.
of the field over which he has jurisdiction, the same powers with regard to marriages
as.are given to a Landdrost by the Marriage Ordinance. The Government shall a%so Powars witn
have the right to appoint, besides the Speetal Landdrost, other judical officials with Hagea. o
the jurisdiction of a ddrost in eriminal and civil cases, and power to hold prelimi- e

otficials,
tiary examinations, and further to lay down instructions for such officials. With 3™

m%:lrd to the salary of these officials, the same regulations as above-mentioned shall
Bpply. .
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-

- 12. The Mining Commissioner shall be given a eclerk, who, if there be no Specml
Landdrost, shall also be Public Prosecutor and Registrar of the Lower Court. .ol

ks, 13. If required, the Government shall assign one or more clerks to the depa.rt-‘ .
ment of the Mining Commissioner.

etors 14. The Government has the power, if necessary, to appoint for every field one or
more Claim Inspectors, and to make such regulations with regard to their duties asit 3
may consider necessary. :

With regard to the salary of all the above-mentioned officials, the same proviaioﬁ
as that in the first paragraph of Article 11 applies.

s 15. The Mining Commissioner shall have the supervision of the field, or fields, 4
over which he is appointed. He shall also be clothed with authority to regulate and *
direct all matters relative to the diggings in accordance with this law, and all reguls-

tiong which may by virtue of this law be published by the Government.

He will also have regard to the grievances of the diggers, and do all that may be 3
condueive to the general interest, to 5:: promotion of the prosperity of the diggings 3
and the sanitary condition of their population, he shall define the places whereno 3

:4i” digging or prospecting may be carried on, the keepinﬁ o]ie;x of roadways, under which 3

ten. are also included s, or paths from the claims to the batteries and places suitable ;3
for waterrights, and such other places concerning which the Government may give %
instructions from time to time. He shall regulate the issue of stand licences, and 4
define the places which may or may not be built on. g

tan Where, however, more than five stands would adjoin or be near each other, he 3

" must first, through the Head of the Mining Department, obtain the consent of th
(overnment, before issuing licences for stands in excess of that number. -

Kl The Government shall have the power to depute to him, or another person under
him, the collection of personal taxes within the boundaries of his field, under such
regulations as the (overnment, after consultation with the Head of the Mining
Department, shall deem necessary to make. 1If no Special Landdrost has been

appointed, he shall have eriminal and civil jurisdiction equal to that of the Landd

istice He shall, ex-officio, be a Justice of the Peace for the whole Republic.

we,
g With regard to the exercise of civil and eriminal jurisdietion by the Mini
Commisstoner, the laws and customs in use in Landdrost Courts shall be applied.

The same rules shall also apply with regard to appeal to a Higher Court.

b re- If no Special Landdrost has been appointed the Mining Commissioner, within
. the boundaries of the field over which he is appointed, shall have the same pow
with regard to marriages as are granted to a Landdrost by the Marriage Ordinance.

Article 28 of Law 18 of 1892 does not give the Mining Commissioner of Johannesb:iﬁi:he right
refuse to issue licences to peg off claims on portion of a proclaimed area within his ju tion on the
ground that he wished to reserve the said ground for stands in view of the probable extension of J
nesburg.—J. Nicolls vs. W. J. Leyds, N.O., C.L.J., vol. X. p. 837; decided 13 July, 1893, coram
C.J., De Korte and Ameshoff, J.J.

Article 28 of Law 18 of 1892 confers on the Mining Commissioner the power to reserve what he con-§
siders the moet suitable portions of a farm, about to be proclaimed a publio gold-fields, for the purposs
of water-rights, and to refuse to allow any pegging on such portions. ;

The Court will not interfere with the discretion of the Mining Commissioner when he acts bona &

Kotad

and does not exceed the powers conferred on him by law. Kempin vs. The Modderfontein G. M. Coy.
and the Mining Commissioner of Boksburg. C.L.J. vol xii ; p. 153 decided 2 December 1895, coram
C.J., and Jorissen, J.
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(e} In Kempin’s case the Court read the words ‘“en op plekkin geschikt voor waterrechten” as
8 though the word ¢ op” did not appear, the chief justice saying ** we should place too narrow an interpre.
¥ tation on the words of the article if we construed it as simply and solely referring to roads over places
j-  suitable for water-rights, and not as conferring on the Mining Commissioner the power to decide what
i portiona of the farm are most suitable for water-rights, and then to define these water-richts accordingliy.”
. The Court also Soinbed out the distinction hetween Kempin’s case and Nicolls's case. e word “op” is
3 With regard to Article 28 see further the remarks of Kotzé, C.J., on pages 81 and 82 of the C.I.J.
b vol. x. in the case of The Witwatersrand (#. M. Coy. Ltd. vs. R, Young, decided 12 January, 1893, coram
% Katzé, C.J. and De Korte and Morice, J.J. It was there held that, where the plaintiffis with the know-
: hd%: and tacit consent of the Government had for four years occupied a portion of ground procleimed a
. publie gold-diggings, outside but in the vieinity of their ‘“ mijn t,”* and had erected buildings thereon,
b and laug a tra.mv‘rlay for the better wurki:i%] ‘;af 1:(;hair mfil"nia and bt.eg’, suchdporbion of und was not
i n ground, and no third party was entit off the portion and 80 gecupi under pros-
k- ??.pu;bog:’o Ycences, or otherwise interfere with plaiggi%b’ occupation. gro plech
5 Arvticle 15 of Law 19 of 1895 corresponds with Article 13 of this Law.

3 Y. also Ginsber(g v8, The Qauf Syndicate and the Mining Commissioner of Boksburg (C.L.J. August 1896)
£ given in Appendix C.

16. The grounds reserved, according to Article 54, for houses, buildings, water- Limits
i furrows, gardens or lands, as also those under Article 28 for “ mijnpachten,” and further
- all pieces of ground which are wholly enclosed by a public digging or prospecting field,
b 1 be under the jurisdiction of the Mining Commissioner, or, if there be such, of
- the special judicial officials of that digging or prospecting field. The Government
- ghall also have the right, by proclamation, to bring under the jurisdiction of the
j officials on the public diggings, farms or portions of ground adjoining such public
i diggings or situated in the neighbourhood thereof.

Cox
er'a
tion.

_ 17. All admitted advocates, attorneys, notaries, agents, conveyancers, and SWOrn pLegalpe
i translators, who, according to the law of the land, are entitled to practise in the eivil o*

. courts of the land and to earry out their profession, shall be allowed to practise on the

j fields. The tariff of licences required to enable the carrying out of one of these pro-

|- fessions on the fields shall be according to established ordinances. Nounadmitted and Licences
- unlicensed person shall have the right to conduet cases in any court for others or to

t :carry on the business falling under the professions of the aforementioned practitioners.

s It shall however be free to any person, should he so desire, to conduct his case in Asybed
;- person before a court on the fields or to transfer in person any stand, claim or any son.
- portion thereof, as otherwise being his lawful property. He shall, however, not have Bilsot«
- the right to draw up bills of costs of the defence of his case or to claim costs for any

f deed of cession, transfer or otherwise, except for witnesses’ expenses, court fees,
j summons or stamp dues.

£ 18. From the decision of the Mining Commissioner or of the Special Landdrost, Appes
b if there be such, there shall be an appeal to the Circuit Court, the judge sitting fuing
i 1 Camera at Pretoria, or the High Court. Bpocial
' 19, The Mining Commissioners shall be obliged to keep proper books of all.p e
venue and expenditure. He shall also keep proper registers of all licences and keptbr
ghts granted by him to persons or companies and such other registers aa the head of
e Mining Department may from time to time presecribe.

Inspection of these registers shall be granted to the public, but it must be rpepect

i ies i whereof information is required. For

For written
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te- 20. The Mining Commissioners shall further be bound to send their statements
1. monthly to the Treasurer-General, and to pay in monthly into his office the public
moneys in their possession.

21. The Government, after consultation with the head of the Mining Department,
shall, on such fields as it may deem desirable and necessary, appoint one or more of the
clerks of the Mining Department as responsible clerk or clerks.

of The Government, after consultation with the head of the Mining Department, ,

shall have the right to assign to such responsible clerks, separate stands on different "3
portions of the proclaimed field. The responsibility of the Mining Commissioner is not

-of yemoved by the responsibility of such a clerk serving in the head office of the Mining
*" Commissioner himself. :

o A responsible clerk may issue all licences falling under his division; he may also -

receive transfer dues (a) auction dues, fines, market fees, rents and other special

revenue ; he may also do such other work as may be given to him from time to time 3 '

by the Mining Commissioner. 5
5. Licences signed and issued by such a clerk shall confer the same rights as if they ¥
had been signed and issued by the Mining Commissioner himself. b

be Responsible clerks having their own division, shall be obliged to keep proper |

et registers of all licences issued by them, and shall as soon as possigle deposit with the 2

Mining Commissioner all moneys received by them, and within four days after the end 1

# of each month send in their reports and monthly statements to the Mining :
Commissioner. s

ied The Government shall have the power to invest such a responsible clerk with the
e powers and jurisdiction of a Resident Justice of the Peace within such limits as the

(Government shall determine.

(a) Transfer dues on transfer of claims paid through mistake of law cannot be recovered. Rooth q.q, B
v~. The State, decided 2 October, 1888, coram Kotzé, C. J., and Esselen and De Korte, J. J. C.LJ, 3
vol. v., p. 304. Under Law 8, of 1883, there was no transfer duty payable on the transfer of claims. It- N

was introduced by Law 9, of 1888, §33. In the case of Dell vs. The State, decided prior to the passing of 3
Law 9, of 1888, it was held that the transfer of claims was not subject to the payment of transfer dues. ™

ing 22. Strict attention shall be paid to the following by the Mining Commissioner ;
ws and responsible clerks :—
be («) That no one shall carry on any calling or trade, or shall dig or prospect with. §

out a proper licence.

i (b) That their clerk or clerks keep proper records and minutes of all cases dealt 3

with or decided in their Court, and that their subaltern and subordinate ‘3
officials fulfil their duties and render account of everything deputed to them 3
or of monies entrusted to them. -
- (¢) That all Government offices, buildings and gaols, tents, goods, ete., etc., are §
kept in good order. '
— (d) That all import duties according to tariff on goods imported from abroad, and
. on which no duty has yet been fp&id, are carefully collected.
e (e) That the stamp duties and transfer duties due to the Government on all tr
: fers of claims (a) and stands are properly paid. ,
1t (f) That all fees or other monies payable to the State in pursuance of this law or
later laws and regulations are promptly paid and that all official documents
are subject to stamp duty. -
rt (g) All fines and Court fees received at the office of the special Landdrosts, must 4
ent be paid monthly to the Mining Commissioners, together with a specified
statement of the persons fined. 2
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{a) The Paarl Ophir G.M. Coy. ceded thres claims to the Pioneer G.M. Coy. The latter company
employed one Gutman as agent to receive transfer of the claims. The transfer was in Gutman’s name,
He then fraudulently transferred to Graham. It was held that the transfer in the first instance was to

Gutman as agent, am:{ that therefore neither he nor Graham had any title, but that the claims belonged to
‘the Pioneer G.M. C

The Pioneer G'.J Coy., Limited and the Paarl Ophir G. M. Coy., Iimited vs. Gutman and Qraham.

28. The Mining Commissioner shall take the same ocath as the Landdrost. All Oath u
officials, on whatever diggings appointed, shall be duly sworn on taking office. o

Cony

24, The head of the Mining Department and the officials of his department, as also o
Special Landdrosts and Assistant Landdrosts, Judicial Commissioners and the officials >'%}
of their department on a prospecting and proclaimed field, ave not permitted, directly clsiw
or indirectly, to hold claims, to earry on any business, to conduct any kind of agency
whatever, or to have any share in a mining company, or in any syndicate or partner-

ship relating to mining matters. Landdrosts, head officials, and their subordinates are

also prohibited from %eing connected with a mining company as directors, advisers,
controllers or as officials. Should it be discovered that the above-mentioned officials

are guilty of contravening the provisions contained in this Article they may be, accord-

ing to the nature of the case, suspended from office by the Government for & certain

time or dismissed.

Where pleintiff had sued defendants on a contract relating to certain gold claims, and an exception
taken by them to the summons on the ground that plaintiff being State Mining Enginger, was disqualified
by Article 20 of Law 18 of 1892 from suing on such a contract, was upheld by the Cowrt, and plaintiff then
petitioned the Volksraad, which, while accepting the decision of the Court, removed the disability for the
purposes of this particular action, by passing a resolution granting him dispensation from the provisions of
the said Article 28 :—Held, that it was competent for the Volksraad to such & resolution, and that,
provided it was in order, the Court was bound to give effect to it ; Held, further, that the merits of the

ease had not been touched upon in the first exception, and plaintiff could therefore institute the action
afresh now that the disahility had been removed.

Joseph Klimke vs, Ludwig Pogge, Frans Zboril and Herman Seelig » C.L.J. Vol. X1, p. 65, decided
13 Nov., 1883, coram Kotzé, C. J., and Jorissen and Morics, J.J.

Article 20 of Law 18 of 1892 corresponds with Article 24 of this Law.

mg'lha rglubion of the Volksraad referred to is First Volksraad Besluit of the 8th of August, 1893,
Avticle 1,029,

CHAPTER IIL
CONCERNING SEARCHING, DIGGING, AND MiINING.

Section 1. Prospecting by, or with permission of, the owner.
25. It shall be free to every landowner (after having given notice of his inten- pigpy of ¢

% prospe
~Responsible Clerk) to search for precious stones and precious metals within the lﬁ?m?‘:’n
- boundaries of his property without a licence, and to employ for that purpose, besides *™°*
~eoloured persons, not more than four white persons drawing wages, and to exploit
_mines on his und or cause the same to be exploited under the conditions herein-

- after described. No one, except the State President, with the advice and consent of only tne ¢
“the Executive Council, shall be allowed to throw open his ground to the public as L sioe
‘public diggin

:tion to be made of the prospecting.

ith advic
The Government shall always have the right to cause an investiga- Exsout

Couneil,
throw o)

‘On the discovery of precious metals and precious stones on private ground, the Nfru:?fti.ia
owner shall be obliged to give notice thereof, within seven days after the discovery, &¥otpe

$o the pearest Mining Commissioner, Responsible Clerk, or Landdrost, as also of the Faa
_particulars thereof, under penalty of a fine not exceeding £5 on neglecting to do so.



606 The Gold Law.

is- 26. Anyone having written permission from the owner of a private farm or piece

W . . .

wes of ground to search on his property shall be able to obtain the necessary prospecting

* licence, on payment of the licence money, from the Landdrost of the distriet where he
desires to search, or from such other officials as shall be appointed by the Govern-
ment, for the period mentioned in such written permission, not exceeding a period of

8ix months.

led ‘When, however, the said permission is granted for a longer term than six months,
t 6 the Landdrost or such other official as shall be appointed by the Government shall,
after the expiration of the first six months, have the right, after proper investigation, 4
to extend the term for which the licence was granted in accordance with the permis- - §
sion, a8 long as such extension does not exceed a further period of six months.

Where the Modderfontein G. M. Coy. tgﬂmtatl “ vergunnigen ” to a certain Dettalbach to peg off 3
1,110 claims on the farm Modderfontein, on the understanding that the said claims were to belong to the 3}
Compeny, and not to Dettelbach, and the Mining Commissioner of Boksburg, on the strength of the -3
“verg-unningen # granted to Dettelbach, issued licences for 1,110 claims to the representative of the 3§
Company before issuing licences to the plaintifi Gaunf, notwithstanding that the latter had been the first - ¥
to apply for 110 licences on the morning of proclamation, and the Mining Commissioner subsequently 4
refused to renew the licences for the 110 ¢laims claimed by Gauf on the ground that these 110 claima were -3
included in the 1,110 claims pegged off by the Company, Held (De Korts, J., diss.), in an action by the
plaintiff Gauf to have the 110 claims declared his property, that he was entitled to succeed. -3

The owner of a ferm is entitled to certain defined rights as owner under the Gold Law, and he cannot -3

* vergunningen ” to & mere ‘‘dummy " to peg off claims on the understanding that such claims

shall belong to him aud not to the “ dummy,” as this is a way of getting possession, by indiract means,
of a greater number of claims than he would be entitled to directly as owner, and is therefore in _fraudem
of the Gold Law. Gaufvs. The Modder/ontein G. M. Coy. Lid. and the Mining Commissioner of Boksburg, '3
C.L.J. vol. wii. p. 217 ; decided 12th January, 1893, coram Kotzé, C.J. and De Korte and Ameshoff, J.J. ' 3
Article 8 of Law 18 of 1892 corresponds with Article 26 of this Law. i

The plaintiffs obtained leave to prospect on the nn]];roclaimed farm Rhenosterspruit from the owners,
and pegged off 62 claims. The defendants got the ri%; t to prospect on the claims, and undertock to pay
the monthly licence moneys for six months. They found no payable guartz, and eeased to pay licence
money, in conseguence of which the claims lapsed to the owners. The plaintiffs instituted an action for
damages. The %ourt found it very difficult to assess the damages, seeing that the claims were of very
little value, and eventually awarded £37 4s. ic the plaintiffs, this being 12s. per claim for the 62 claims
for one month. Stow and others vs. Chester and GQibb, decided on the 17th February, 1890, coram Xotaé,
C.J. and Esselen and De Korte, J.J. (unreported).

The plaintiff, on the 27th of June, 1884, the day when the farm Modderfontein was laimed &
ublic goldfields, pegged off one claim on the aforesaid farm under prospector’s licence, and the defendan
mpany, the owner of the farm, also pegged off the same claim on the same day under prospector’s
licence ; but the Company obtained its licence before the plaintiff obtained his, on account of the fact’
that it was the holder of “vergunningen ” granted in fraudem legis to its **dummy,” a certain Dettalbach.”
Held,—on the authority of Gauf vs. The Modderfoutein Q. M. Coy., that the plaintiff was entitled to
claim in dispute as against the defendant Company. The plaintiff, on the 6th of December, 1894, also
pegged off T1 claims, and on the 3rd January, 1885, 150 claims under prospector’s licences on the same:
farm. These claims had previously, on the 27th of June, 1894, been pegged off by the defendant Com;
pany in the same way as the one claim above.mentioned. Held,—that the defendant Compan
entitled to these claims on the ground that the ‘‘vergunningen ” had expired long before the date of
plaintiff’s ing, at which date the claims in dispute were being held by the Compeny under ordi
prospector’s Eicences which had already been renewed several times, and on the ground that the plaintiff
was aware that the said claims were being held by the Company. .

Held, further, that there is nothing in the Gold Law to prevent an owner of a proclaimed farm from
pegging off claims on such farm as an ordinary member of the publie, notwithstanding the fact that
is entitled to certain privileges in his capacity as owner of the farm.

Held, further, that a Company can lawfull emplogr & representative to peg off claims for {t, notwi
standing the personal naturs of Article 81 (¢} of Law 18 of 1892, seeing that there is no direct prohibiti
of such action in the Gold Law. Frische vs. The Modderfontein Q. M. Coy. Ltd. and the Mining Commis
sioner of Boksburg. C.L.J., Vol xiii., p. 78, decided 2nd of Dscember, 18085, coram Kotzé, C.J. ang;

Jorissen J. .
Article 61 (c) of Law 18 of 1892 speaks of *‘ every white person,” as also does Article 61 of Law 18

1892, (Y. Article 63 of this Law.
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Section 2. Judgment as to Payableness.

27. The State Minin Engineer, or such other experts nominated by him, dele- statex
. gated by the head of the ining Department, either separately or as a commission,
i shall be the competent Jjudg

P‘)"bl}
es of the payableness of precious metals or precious stones,

: Y the owner himself, or, in accordance with Article 26, by & pache
¥ prospestor, who desires tq Possess the right to open and exkploit. mines on such farm or
k. piece of ground, must be in possession of a « wijnpachtbrief,”

to be obtained from the
- Jovernment.  Of the private grounds or farms published for setting open for a public Extent ot
¢ digging, the “mij npachtbrief ” must be issued for one-tenth portion of the area of that pacht.b
2 or piece of ground, ’

1 In the measuring of ground for « mijnpachthrieven,” the reef may not be taken in frrad o
 its length only, but the Proportion of its breadth to lengt,
k1o two.

h must be af the most a8 one b mess

- In no case shall the Government have the right to refuse a «
i Government should deeids

mijnpa.cht.,” even if the Govern;
not to proclaim the ground
. prospecting field.

- . . cannog
88 a public diggings or mijape

The Government shall not, have the right to refuse such «

.- Where certain * mijnpachts ¥ were intended to be reserved to the owners of ground abhout to he .

i tlaimed as a public gold diggings, and everythin necessary for the granting of such ¢ mijnpachts ”m
been done before the roclamation, except that ' mijnpachtbrieven * had not been actually signed till

three EE proclamation, but the Government considered the grant as complete ; EE.IIJd, that

eh informality was immaterial in an action instituted years later for portion of the ground ed off

¥ithin the ** mijn t.”  James Parker Rothwell ve. The New Rietfontein Eotates Gl pﬁﬁ

- W. J. Leyds, N.O., C.L.J., Vol. X1I., p. 48, d

Mines, .y Cnd
\ ecided on the 22pd July, 1893, coram Kotzé, C.J., and
Korte and Morice, J.J.

mijnpacht.”

G.M. Co. va. Qosthuizen (decided on the 13th of J une, 1890, coram Kotzé, C.J.,
y 4.J., unreported) the intiff claimed to be dec the owner of certain

Starkfontein, on which the defendant was all to have trespassed. The
E fefence was that the clajms had been wrongfully Peg%ed off by the plaintiff on ground which had been

ily reserved by the defendant 43 a “ mijnpacht ** before the proclamation of the farm. The Court gave
fudement for the plaintiff on the ground that in the proclamation of the farm Sterkfontein no portion had
fheen reserved as o “mijnpacht,” and that the defendant had failed to prove that a * mijnpacht  had been

Nadoh G. M. Coy.

granted for a period puratiog

{years. The holder of such « mijnpacht. DBiinescl

: e said “ mijnpacht ” for another term of .

iwenty years or less, subject to the provisions of the law then existing. This Fight of peneya for

'géwa.l shall also be given to holders of « mijnpachten » already granted, after the roams.
piration of the term gr which the “ mijnpachtbrief ” was granted. '

M 2
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ngen The sum of 10s. per morgen per annum shall have to be paid on the “mijnpachi- 1
s on brief,” payable in advance to the official under whose administration the “ mign acht” 3
°"* is situated, while the holder of such “mijnpachtbrief” is subject to the following °

conditions :— ' ;

sount

o be (1) He shall keep proper account of all finds, and use such forms for that purpose
as the Government may find necessary to prescribe. ;

of (2) Inspeetion of the books shall at all times have to be granted to the Mining -5':«
Commissioner or official under whose administration the “mijnpacht”is 3
situated, or to any other official appointed for that purpose. 4

L. of (8) The Government shall at all times have the right to demand, instead of the

eu of gayment of 10s. per morgen, payment of 21 per cent. of the value of the finds.
e uring the past year, as indicated by the books or other means.

o ve (4) If such is demanded by the Government officials, the accuracy of the returns.
in the books shall have to be verified on cath by the owner or his book- 3
keeper.

*die (5) Such other conditions as the Government shall consider desirable, not, how-:f,_.:
ever, in conflict with the spirit or the provisions of this law.

ment When the payment for the “mijnpachtbrief ” for such “mijnpachten” is six 3
is ¢ months in arrear, the Mining Commissioner or official under whose administration the j
» &« mijnpacht ” is situated shall esll for payment of the same in the Staatscourant, and -§

by notice in writing to the owner.

| o The Miuir]lf Commissioner or official nnder whose administration the “ mijnpacht”
,}&"‘; is situated shall be obliged to make this demand immediately after expiration of the
4. gix months.

\n. If within three moaths after the date of the publication of such demand pa.g-ment 4
of all monies due has not been made, the Government shall have the right to declare 3
the “ mijnpachtbrief ” to have lapsed. 3

mifa- 30. All angles of a “ mijnpacht ” must be indicated by stone beacons of masonry

stone 88 stated in Article 43, and bear the inscription: “Mijnpacht” No.......... (being the
number of the “ mijnpachtbrief *), as also the official beacon number, to be given b
the Claim Inspector, while the sides must be indicated as stated in Article 44.

mijn- For the proper maintenance of these beacons to the satisfaction of the Mining

e Commissioner the holder of the “ mijnpachtbrief ” shall be responsible, according

mance Article 3 of Law No. 8, 1864, as approved by the resolution of the Volksraad, Articl
519, dated 22nd of March, 1866. These beacons shall, on neglect, be erected an
maintained by the Government at the expense of those entitle% to the “mijnpacht,

after notice has been given in accordance with Article 45.

The absence or the imperfect condition of the beacons ean never give rise to
dispute as to the size of the “mijnpacht,” according to the approved diagram, an
aceording to the “ mijnpachtbrief ” granted.

See the case of the Nabob Q.M. Coy. vs. Pheniz .M, Coy. in Appendix C.

in- 31. Anyone hiring & portion of a farm or of a piece of ground from the own
‘mijn. thereof for the purpose of exploiting mines thereon can, in the same way and on the
huy same conditions as the owner, obtain a “mijnpachtbrief.” provided he causes his lease
dreg- o be drawn . up notarially and registered. is “ mijnpacht” shall ba renewable a§

long as he remains the lessee. ‘ E
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The Langlaagte Estate G.M. Cay, owner of the farm Langlaagte, leased the mineral rights on &
‘porticn of the farm to the Crown Reef G.M. Coy. When the farm was Ipmclaimed the Crown Reef G.M,
y. obtained a * mijnpacht:” and owners’ claims on the said portion. Then that portion of the farm was
«closed by the Government with the exception of the ** mijnpacht.”

The Langlasgte Estate G.M. Coy. then laid out & township on the said portion which was closed.
The Crown Reef G.M. Coy. began making a tram line through the township from the *mijnpacht ” to
‘the railway line for the earriage of cosl, alleging it had a right of passage over the said ground. The.
Langlasgte Estate.G.M. Coy. obtained a provisional interdict against the making of the tram line. The
«Court, confirmed the provisional interdict, holding that if the Crown Reef Gnﬁ Coy. had a right of -
passage, such right should be exercised civiliter and the Langlaagte Estate G.M. Coy. should be consnlted
@8 10 where the tram line should run. The Langlaagte Estate G. M. Coy., Litd., vs. The Orown Reef Q.M.

Coy., Ltd. (decided on the 23rd February, 1892, coram Kotzé, C.J. and De Korte and Morice, J.J.,
unreported).

See also the cases of Xraft va. Bok, N.0., ard the Witwatersrand Gold Mining C‘om%my and Du Preex

.and others vs. Meyer and Van der Walt and Taylor and Claridye vs. Van Juarsveld and Nellmapius referred
‘to under Article 51.

32. “ Mijnpachten ” and leased grounds with licences or “ mijnpachten ” thereon ¥
may be transferred wholly or in part from one person to another, subject to the
Tegulation laid down in Article 14, Law No. 7 of 1883.

On the division of a “mijnpacht” the holders of the portions render themselves o
Tesponsible, jointly and severally, to the Qovernment from the date on which the
registration of the transfer of the portions accruing to them took place, for the
payment in full of all moneys due according to the original “ mijnpachtbrief,” and for
the strict carrying out of the legal regulations applicable to “ mijnpachten.”

These regulations, shull as regards division, also be applicable to “ mijnpachten ®
already granted.

Every deed of transfer shall have to bear a stamp according to Law No, 5 of pe
1882, Schedule A. ) t

In the case of a sale in execution of “mijnpachten” and leased grounds the same sal
regulations shall be applicable as in the case of a similar sale of immovable property. ¢

38. In regard to the renewal of “mijnpachten” under Articles 81 and 32, the e
following rules shall be applicable :—

(1) That no “ mijnpachten ” shall be renewed except in the name of the persons Ber
" or companies in whose favour they were last registered unless transfer has
-previously been made in the name of the new applicant.

(2) That the renewal of a “ mijnpacht ” to a lessee according to Article 31 of this ™
law shall take place only when it appears from the contract to be produced w
by him and notarially registered that the lease is still unexpired or has been
properly renewed. '

(8) That when a person was formerly a lessee, but since that time has also we
become owner of the ground on which the « mijn]i‘acht * is situated, and it ia

appears that he has in consequence the owner’s rights as well as the mineral
rights in his possession, the renewal may take place.

{4) That in case & “ mijupacht ” term has expired and it iz desired, on renewal of piv:
this “ mijnpachtbrief,” to divide the “ mijnpacht ” in accordance with Article 3¢
32, then this shall be effected for as many parts as application for renewal is "
made for, in which divided “ mijnpachtbrieven ” the obligations mentioned in
Article 32 must appear, and provided that with each such divided “mijn-
pachtbrief™ proper surveyor’s diagrams in quadruple are produced.
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When at the renewal of a “mijnpachtbrief” it appears that the
“mijnpacht ” belongs to more than one owner and that some or any of those
owners do not desire to renew their portion or portions, the portion where-
fore application is made can be renewed provided that at each such partial
renewling proper surveyor’s diagrams in quadruple are produced, and in cases
of undivided “mijnpachten ” such applicant or applicants shall be entitled to
take out their acerning portion of the “mijnpacht,” in terms of paragraph 3
of article 28, while the Government must then, within six mont a.%tr;' the
day of expiration, proclaim the remaining portion of the original “mijn-
pacht ” public diggings. '

(5) That the extension or renewal may be effected for from five to twenty years,
as in the case of a new “ mijnpachtbrief,” in eonformity with Article 29 of
this law.

(6) That the “mijnpachtbrief” shall be granted on the payment and on the
conditions now laid down by law or to be laid down later.

(7) That in case of the division of an unexpired “ mijnpachtbrief ” of the portion
to be sold a new “mijnpachtbrief ” shall be issued by virtue of a notarial
cession, with proper diagrams, and that on application the original “mijn-
pachtbrief ” must also be sent in, in order that a note of the division may be
made thereon by the Registrar of Deeds, which shall also have to be done .
when a portion of a “ mijnpacht” is afterwards subdivided.

84. No concessions on Government ground shall in future be ted. When
however, localities are discovered where the working of claims by individual diggers
is not sufficiently payable, or where the ground, after having been worked as claims,
has been abandoned, such localities may be given out under “ mijnpacht” to a digger
or diggers for a fixed number of years, for the purpose of working them by machinery
or otherwise, on the following conditions :—

(@) The extent of pieces of ground given out under “ mijnpacht  shall not be less
than 150 by 150 yards or greater than 500 by 500 yards.

(b) Every application shall be posted for one month at the office of the Landdrost
of the respective district, or should the ground be under & Mining Com-
missioner, at his office, and also on the gronnd applied for, and shall contain
a full description of the ground as to extent, situation, and whether it has
been already worked or not.

(c) Anyone concerned has the right to raise objections to the granting under

“ mijnpacht ” of a piece of ground, which must be done in writing giving the

ounds of his objections, the validity of which the Landdrost or Mining
ommissioner shall enquire into.

(d) Immediately after the exsgira.tion of the time of notice, the Landdrost, or the
Mining Commissioner, shall send in the algnlicatlon to the Head of the
Mining Department, with his report. If the Government, after consultation
with the Head of the Mining Dnpartment, approves of it, then the
“mijnpacht ” shall be granted, according to the form appearing in the
schedules of this law. :

(e) For this “ mijnpacht ” a yearly rental, always payable in advance, shall be
paid, calculated at 10s. per morgen yearly. The “mijnpachtbrief ” shall have
to bear a stamp of the value of £2 10s. '
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(f) “ Mijnpachten” may be transferred in the same manner and under the same
conditions as claims and other mining rights.

(g) 1f the ground for which & “ mijnpachtbrief ” has been granted is not worked,

the “ mijnpachtbrief ” shall not be renewed except with the express written
consent of the Gavernment.

(%) Such other conditions as the Government shall consider desirable.

See the casea of Boyne an¥ Nightingale va. The Spitzkop G. M. Company, and the Spitzkop Q. M.
Company vs. Stanley and Tate, referred to under Article 62.p

See also the cases of Qilduud and Co. vs. Walker and others ; Cohen, Qoldschmidt and Co. vs, Stanley
-and Tate ; Stanley vs. Qoldschmidt and Co. in Appendix C.

35. When, within private ground which has been proclaimed as Public diggings, -
localities are discovered where the working of claims by individual diggers is not
sufficiently payable, or where the ground, after having been worked as claims, has
been abandoned, the Government, after consultation with the Head of the Mining
Department, shall have the right to give out “mijnpachten” on such localities, in
accordance with the provisions contained in Articles 28, 29, and 31 of this Law.

36. Persons or companies holding concessions or “ mijnpachten ” on private or on’
{Government ground, shall be at liberty, without violating the concessions or “mijn-
pachten,” to permit persons to dig on their own behalf on such grounds under conces-
sion or “mijnpacht,” under such lawful agreements as the said concessionaries or
“mijnpacht ” holders and persons may wmutually enter into; provided that each
person so digging takes out a licence from the official under whose administration thes
ground issituated. On such & licence it shall be clearly stated on which “mijnpacht”

or concession the same is granted, while the payment shall be the ordinary licence
money per claim.

The regulations regarding claims are applicable here, excepting those relating to®
the reversion to the Government in case of non-payment of the licence monies, while
further the extra licence monies, a.cc,ording to Article 86, second paragraph, need not

be paid. The 24 per cent. mentioned in Section 3 of Article 29 shall not be levied on
these claimholders,

The concession or “ mijnpacht” holder is obliged to give notice to the official %
under whose administration the said ground is situated, of every permission granted.
Every contravention shall be punished with a fine of not more than £10, or, in default re
of payment, with imprisonment as laid down in Article 8.

37. Diggers on ground under a concession or “mijnpacht” shall be under the P}
Mining Commissioner under whose administration such ground falls, or the nearest :

Mining Commissioner or the Landdrost of their distriet, according to the decision of 1
the Government. :

38. The concessionaire or “ mijnpacht ” holder who allows diggers to dig on the €9
ground which he holds under a eoncession or “ mijupacht,” in accordance with Article

b
36, shall be entitled at the end of every month to reccive from the Government three- &
fourths of the money paid for licences. i

Section 4. Proclamation und Throwing Open as Public Diggings.

39. The State President has the power, with the advice and consent of the Execu- %%
tive Couneil, to proclaim and throw open as public diggings Government ground P
and, after consultation, if possible, with the owner, also private ground, or to wm
attach the same to an already proclaimed field, whereby it must be kept in view that
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no ground shall be proclaimed that is not necessarily required for the diggings. The
issuing of such a proclamation of Government and private ground shall, however, not.
take place except after publication of notice during six weeks in the Staatscourant ;
such notice shall further be posted up either at the office of the Mining Commissioner
within whose jurisdiction the said ground is situated, or at the office of the nearest
Landdrost. he proclamations of Government and private ground shall, however,
after the expiration of the notice above-mentioned, have to be published in the Staats-
courant at least 30 (thirty) days previously, stating day and date of throwing open.

In future no private or Government ground, declared a public diggings by pro-
clamation, shall be available for the pegging off of claims, before that the proclamation
has been read by the official under whose jurisdiction such ground is situated in front
of his office, and where also the licences shall be issued for the first time. No person
shall have the right to peg off claims before he or his deputy is on the ground he
intends to peg, with his licences.

40. So long as the owner himself does not prospect, or has not given permission:
to others to do so, the State President, with the advice and consent of the
Executive Council, shall have no power to proclaim his ground as a public diggings or
prospecting field, nor shall anyone else be able to force him to allow his ground to be
prospected.

41. The Government shall give notice of its intention in the Staatscourant to the
owner of the farm or piece of ground which it wishes to throw open as a publie
diggings or prospecting field, three months before the proclamation of the throwing
open takes place, so as to enable the owner to peg off his owner’s claims according
to Article 48, and to take out his “mijnpachtbrief ” and to define his homestead,
building, and arable lands according to Article 54.

The Government must observe the law from which it derives its power.
Tke Government cannot decide whether or not a person has forfeited his rights.

The Government is bound to give the owner notice, in the way prescribed by law, of the intended:
proclamation of the farm as a public gold diggings.

It is for the Court to decide whether or not the Government has exceeded the power given it by law.

The receipt of the owner’s share of the licence money for claims pegged off on ‘“mijnpacht ” ground‘.
is not sufficient to empower the Government of its own accord to deprive such an owner of his * mijn-
pacht  right. :

Possessors of claims on ground wrongfully proclaimed have no locus standi or right to intervene in an
action to set aside such a proclamation instituted by the real owner against the Government, and must
endeavour to maintain their right by way of a separate action. The United Langlaagte .M. Co., Lid, vs.
The State and the Langlaagte Royal and the Rand Q.M. Co., Lid. Official Re 5. Vol. I, Part 1, p. 3%
{decided on the lmh?ebnmry, 1894), coram Kotzé, C.J., and Ameshoff and Morice, J.J.

) 42. Before the proclamation of a public diggings takes place all private grounds

2 shall be properlty surveyed and diagrams thereof shall be made, which diagrams must
be approved of according to law. The lines between the beacons shall also be
beaconed off, according to Article 44, by a duly admitted land surveyor.

All Government grounds tobe proclaimed as public diggings shall in like manner
b d and put into diag here possible, pr to proclamation. Th
¢ surveyed an gu o diagram, where p e, previous to proc ion. &
lines between the beacons shall, however, in every case be beaconed off, according to
Article 44, by an admitted land surveyor.
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If private grounds to be proclaimed are not surveyed by or on behalf of thei:
owner of such grounds within three months after the date of the notice to do so, and &3

the diagrams sent in to the office of the Surveyor-General, the Government shall have 1}
the right to cause the survey to be done at the expense of the owner. oo

43. All angles of all surveyed proclaimed grounds shall be indicated by square vy
beacons of solid masonry, four feet high, bearing a notice in which the name and the 2.},

number of the farm, agreeing wigh the registers of the Registrar of Deeds, besides the E:EE
official number of the beacon, shall appear. "

erg:

44. The sides of all surveyed proclaimed grounds, farms, portions of farms, being Sides

divisions of proclaimed public diggings, shall, except where natural boundaries exist, o

i be indicated at clearly visible distances by round intermediate beacons of masonry,

. three feet high, and also, should the Head of the Mining Department, after consulta-

. tion with the Surveyor-General, consider it necessary, where the nature of the ground

- admits such, by a trench at least six inches deep. The distances of such beacons from gomen
each other shall not be less than one thousand (1,000) yards. trenc

cons

] 45. The erection of the beacons referred to in Articles 43 and 44 shall, on State Beacon

b ground, be effected by the Government at the expense of the State after calling for % e
proper tendera. In the case of private grounds, written notice shall be given to the %9

owner by the Government within seven days after the State President has decided to 1n case

- proclaim such grounds under this law, to erect the beacons; should the owner not ..

L comply therewith within six weeks after the date of this notice the Government shall, must

. after calling for proper tenders, cause the beacons to be erected at the expense of the to en

f owner. oont

46. A number of claims, not exceeding sixty, may be granted by an owner of a wumba

b farm of 2,000 morgen or less as “ vergunning ” claims to other persons and allotted 3%

. prior to the proclamation of such farm or piece of ground subject to the ordinary

| licence after proclamation. For every hundred morgen that the farm or the piece of

- ground consists of in excess of 2,000 morgen the owner has the right to give out two

. elaims more under the same conditions as laid down in the foregoing paragraph.

A Bee the cases of Gawf vs. The Modderfontein G M. Co., Lid., and The Minin

i “burg ; Prische vs. The Modderfontein G. M. Co. and the Mining Commissioner of
E. others vs. Chesier and (ibb, reierred to under Article 26 of this law.

Commissioner of Boks-
oksburg; and Stow and

The limitation of the number of ** vergunning ” claims was introduced by Law 14 of 1894, Article 10.

47. The discoverer of precious metals or precious stones in payable quantities on Discover
. private farms or Government grounds, at least six miles distant from an already Do’
. worked locality, shall, on the proclamation of such farm or ground, be entitled to piles

¢ retain and beacon off six claims, whether they be reef or alluvial, which shall be called worked
. and registered as prospector’s or searcher’s claims. Moreover, he may work thereon g ohaim

- without licence as long as he remains owner thereof. May, worl

i 48. Should the State President, with the advice and consent of the Executive 0\::2:-_111
i Council, desire to proclaim or throw open a farm or piece of ground, or a portion Ifhi¢
. thereof, the owner shall have the right to peg off his owner’s claims for himself before otherdi

b diggers (the searcher or prospector who discovered the precious metal or precious
i stones excepted).

The owner or owners of a proclaimed farm or farms shall be entitled to peg off xuumero
. for himself or themselves a number of claims, whether they be reef or alluvial, which evsdis
 shall be called owner's claims, viz., for a piece of ground of 50 morgen or less, one
- claim ; for a piece of ground of from 50 to 200 morgen, two claims; and for every
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erer 950 morgen in addition, one claim more, with a maximum of ten claims for a farm: 3
us 1

e and to hold these claims under licence, after the prospector, who discovered the 3 1"
ime. precious metal or precious stones in payable quantities, has pegged off’ his prospector’s S
claims. After this peggin% off of prospector’s “ vergunnings” and owmer'’s claims,

0

diggers may peg off elaims for themselves according to law.

See Gauf vs. The Modderfontesn G.M. Co., Ltd. and Frische vs. The Modderfontein G. M. Co., Itd., 7
roferred to under Article 26 of this law. With Article 48 of this Law compare Articles 14 and 17 °
of Law 18 of 1892, P

etal 49. The prospector who, in accordance with Articles 26 and 47 of this law, dis-

lose covers precious metals or precious stones in payable quantities, shall not lose his ¥
the rights through the unwillingness of the Government to proclaim the ground a publie-
aent diggings or to attach the same by proclamation to an already proclaimed farm or

1the diggmgs

shall 50. The holder of a prospecting licence shall, immediately after investigation has 3
nor- been made on his report, and the Government has decided as to the payableness of
¥ the precious metal or precious stones in the grounds discovered by him, as is provided }
&t in the foregoing article, enjoy all the ri%hts of an ordinary digger, over and above his
sve gnecial rigﬁt as prospector, and he shall have these rights on private ground even 3
ugh though the same be not proclaimed as a public diggings. He shall in that case, in &
1% order to be able to work his claims, be entitled to such use of the water on the farm §

r b ag may be agreed upon in writing between him and the owner of the farm. -

TEreT

ar- This article shall not be applicable when a landowner specially hires somebody §
*to prospect for him, or when a separate agreement is made before the granting of the
written permission mentioned in Article 26, whereby the prospector,in order to obtain 3
the writlen permission, waives his claim in writing to the benefits under this article. 3

g

-halt 51. The owner of the private proclaimed ground, on which digger’s and pros-

pecting licences are issued, shall receive half of the proceeds of the digger’s and§
prospecting licences monthly. g

M Of the proceeds of stand licences the owner shall receive three-fourths and the
ds ot Government one-fourth. This provision is not applicable in cases where contracts
"** between the Government and the owner already exist.

) be The accounts for all these monies shall always be made, out in the name of the
mer. owner, and the monies, even in case of lease (), shall be paid out to the owner or
authoritised representative only.

In the case of Krajt vs. Bok, N.O., and the Witwatersrand Gold Alining Company {Recided on the 20th
of June, 1887, coram FEsselen and Jorissen, J.J. C.L.d., Vol. V., p. 14), the question was whether the
lessee of the mineral rights on a farm obtained thereby the right that would otherwise, under Artiele 150f
the Gold Law of 1885, %elong to the owner, of receiving balf of the monies paid to the Government for
prospecting and digger’s licences on such farm after it bad been proclaimed a public goldfield
under Article 10 of the Gold Law. The plaintiff in the case, who was the owner of the farm Driefon
had before the proclamation of the farm entered into a contract with H. W. Struben, by which the fa
leased to the latter *‘all the mineral rights of whatever sort accruing to the first undersigned (Kraft)
owner of the farm ; and the action arose through Kraft's claiming from the Government the half of the
licence monies paid to the (Government for claims pegged out on the farm after it was proclaimed, whi
monies the Government had been proceeding to me to the Witwatersrand Gold Mining Company,
cessionary from H. W. Struben of the lease. The decision of the Court was that the owner of the
the plaintiff, was entitled to the half of the licence monies, as the right to receive such monies was not
right to minerals, and was, therefore, not included under the words “all the mineral rights of wha
sort accruing to the first undersigned (the lessor) as owner of the farm” used to describe the rights
passing to the lessee. ‘
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Tt must be noted that when this case was decided (20th of June, 1887) Law 10 of 1887 had not come
into force. The words *‘ the accounts of all these monies shall always be made out in the name of the
owner, and the monies, even in case of lease, shall be Bgmd out to the owner or his authorised representa-
tive only * do not appear in Article 15 of Law 8 of 1885. They were introduced by Article 5 of Law 10 of
1887. This, ns is remarked by Mr. Morice (now Mr. Justice Morice) in his article in the * Cape Law

Jowrnal,” Vol. V., p. 15, would seem to indicate that the judgment was in accordance with the intention
of the legislature.

In the case of Du Preez and others vs. Meyer and Van der Walt {decided on the 23rd of February, 1887,
coram Kotzé, C.J. and Esselen, J., C.L.4., Vol. V., p, 15) it was held that under the Gold Law the leasee
of a farm on an ordinary, i.e., an agricultural lease, obtains no rights as regards the precious metals or
‘pegging out claims, though the owner cannot exercise his mining rights to the prejudice of the lessee in
the enjoyment of his rights under the lease. The same case also decided that it is not necessary to make
‘the Government a party to an action for setting aside a “ mijnpacht.”

In the case of Tayior and Claridge ve. Van Jaarsveld and Nell: fus (Feb. 26th, 1887, coram Kotzé,C.J
and Esselen, J., C.L.J., Vol. V., p. 18} the plaintiffs sued for specific {)erformance of a verbal contract by
‘which the first: defendant bound himself to give the plaintifis the exclusive right of proapectmE for six
months, with the right, if they had found payable minerals, to take out 2 lease of the mining rights of the
farm, which subsequent, lease was to be executed according to law. It was argued for the defendants that
this verbal contract was void in virtue of Article 14 of Law 7 of 1883 {upon transfer dues), which states
‘that *‘ no cession of a right to minerals assumed to be present ar actually present on a farm, shall be
valid unless embodied in a notarial document and dui{ registered in the office of the Registrar of Deeds,”
-nd goes on to enact that transfer dues must be paid, such cessions specially referring to leases. The
Cou_rt decided that the contract of the first defendant was not a cession or lease, but merely gave the
option of taking a lease at a future time; and, therefore, did not require to be motarially drawn and
.ra%'mmred. Whether the contract could be described as an agreement as to the cession of mineral rights,
and, therefore, included in the words of the Volksraad resolution of August 12th, 1686, was expressly left
‘an open question by the Court, the contract being prior to the date of such resolution. The resolution
above mentioned is to the effect that all agreements as fo the cession {omtrent den afstund ) of rights to
minerals shall be void, unless notarially drawn and registered in the Deeds Office.

Bee also Pearce va. Olivier and others in Appendix C, and Steyn vs. Bezuidenkout in Appendix C.
52. When a desire is expressed by way of memorial by inhabitants or by T

of to

occupiers of a location that town commonages or native locations be thrown open mons

either wholly or in part, and such appears to the State President desirable and tons.
recticable, he shall have the power, with the advice and consent of the Executive
uncil, after consultation with the head of the Mining Department, to throw open
these grounds, either wholly or in part, for prospectors, or to declare them public

diggings under the provisions laid down in this law for Government ground, provided,
“however :

&
east

the burghers and hﬂ:ibrﬁ-;

That no right to prospeet or to dig on the town commonage shall be granted 4
unless application therefor is made by at least two-thirds o

That no right as above shall be granted unless the town commonage of any town Mot to i

is of sufficient size to cause no interference in that respect with the requirements of Jrasing
» gattle-grazing.

That all roads and pathways leading to the town shall remain unobstructed. Boads no

obatiruc

. That no trees or other wood shall be used or removed for carrying into effect the No_trees
. Tights to be granted.

, That no encroachment shall be made on any existing rights to the leading and %o ence
- the use of water, whether it be for public or private purposes, and such encroachment towate
- ghall be punished in accordance with the penalty clauses of Article 146.

That all rules and regulations with regard to public diggings on Government Mﬁ%ﬁ
:grounds, as laid down in the now amended Law No. 8 of 1885, as far as the same are 887

- compatible with prospecting and digging on town commonages, shall be observed. ground
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¥ That a certain portion of the nett revenue of the diggings, to be fixed later by

ef the State President, with the advice and consent of the Executive Council, shall be:
" applied for the benefit and for the improvement of the town.

fa- The State President shall be empowered, with the advice and consent’of the-
Executive Council, after consultation with the head of the Mining Department, to.
make such further provisions as may be necessary for the regulation of affairs, pro-
vided they are not in conflict with the above rules or prineiples.

ce- 53. When a chief, with the advice of his council, desires that investigations.
. should be made as to the presence of precious stones and precious metals on the

location which he occupies with his people, he may request the Government to cause
such to be done by white persons.

€il

ws of the Government in the first place. Should the Government consider it desirable-

a- to authorise other persons, this can be done without reasons being given; those
persons excepted whose farms were expropriated by the Government for the purposes.
of the extention of the location, to whom the preference shall be given. The Govern-
ment shall cause to be pointed out to the person or the persons authorised by it what.
portion of the location is made available for prospecting. |

e ‘When it appears through prospecting that precious stones or ereeious metals are E

found in payable quantities within such Tocations the State President shall have the-

right, with the advice and consent of the Executive Council, to declare these grounds,, |

either wholly or in part, public diggings, under the regulations laid down in this law
for government grounds, provided, however:
of

Y (1) That grazing rights shall be left to the chief and his people.

to

ed (2) That their “ kraals ” (cattle pens) and lands shall be excluded and shall not be
disturbed except with their consent.

(8) That sufficient water shall be left for their domestic use and for their cattle.

ay

to the number of morgen to be thrown open.
to

have received the locations gratis from the Government. :

(6) That compensation, computed at a third of such proceeds, shall be granted to

those chiefs and their people who have acquired the location grounds; wholly
or in part, at their own expense. =

(7) The Government is empowered to make such regulations as it may deem fite
with regard to the portion of licence.and “mijopacht ” monies to be awarded. “J

to Moshette and the kaffir chiefs standing on an equality with him.

2t-

e proclamation to already proclaimed fields, or are made avai

of ground, such as plots which are built on,

The persons proposed by the chief and his eouncil shall enjoy the consideration.

(4) That & “mijnpacht” may be granted to the person or persons authorised by
the Government to prospect, when they give suflicient proof of the payable- 2
ness of the grounds, under the provisions of this law, the size to be fixed in 4
consultation with the Superintendent of Natives and with the head. of the- 4
Mining Department, but in no case greater than the maximum. fixed for 3
private grounds by Article 28, par. 2 and 8 of this law, computed according: -

na (5) That compensation, computed at a fourth of the proceeds of the licence and.
: “ mijnpacht ” monies, shall be granted to those chiefs and their people who 3

54. Where private grounds are proclaimed public dig%in?s, or are attached by
ilable for prospectors, the: ‘4

Government shall first consult with the owner, if possible, to determine on what plots: §
Eomestea.d ground, gardens, burial 3
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L grounds, “ krasls,” lands, and watercourses in the neighbourhood: thereof; it shall be

F prohibited to prospect and to dig. On unworked farms or portions of ground, where

k there is no occupation, the owners in conjunction with the Government, the Mining

¥ Commissioner or the Landdrost of the district, may beacon off a “werf” (homestead Bightet «
| ground) which shall be reserved for homestead, building and cultivation lands. . The S werve
3 sﬁpulﬁi'jions of Article 28 par. 3 shall be applicable to these “werven” (homestead ground.
‘:_=gf0|1n 3

| See the case of the Witwatersrand @. M} Coy. Ltd, vs. Young, referred to under Article 15 of this law.

55. Under any circumstances sufficient water shall remain free for the use of the Water for
Fowner, his family, his cattle, and for the watering of all gardens and lands existing at

fthe time of the proclamation, and for the working of “mijnpachten” granted under
 the provisions of this law.

The quantity of the water required for these purposes shall, before the proclama- G”é‘é‘;";‘f’
fion as public diggings, by order of the head of the Mining Department be gauged requirea
and determined by him. This water, so gauged, may afterwards be used by the owner

 for other purposes or disposed of by him.

- The rest of the water and the water that is not so used shall at all times be Surplswa
 sllowed to flow away unobstructed. The use thereof shall be regulated by the lawful structed.
 suthorities, according to the provisions of this law. Lessees, servitude-holders, or
cothers entitled to water, retain the right to such water in so far as they make use Watarfor I
thereof at the time of the proclamation for the purposes mentioned in the first para- badem.
pgraph, and after the quantity thereof shall have been fixed by the head of the Mining
 Department, which shall take place before proclamation. In this respect the pro-
visions of the second paragraph of this article apply.

The farm Zandrivier (Zoutpansburg) was proclaimed a public gold-fields on October the 6th, 1887, but
s portion of the farm containing the dwelling-house and lands of the plaintiff was reserved. The plaintiff
hobtained his water supply from @ sprait running through the farm. The defendant company secured a
water-right higher up on the same spruit. The plaintiff instituted an action against the defendant com-
bpany for a declaration of rights to have it declared that the company was not entitled to take water from
Fiho spruit for its battery. %Ie also sought a perpetual interdict against the company preventing it from
busing the water and from allowing its tailings to ren into the spruit and thence into his dam, maintainin

j st owing to the reservation of his dwelling and lands no water-right could be ted under the Gol
Hlaw 50 as to affect his rights. It was held Ey the fult Court (De Korte, Ameshoft and Morice, J.J.} that
pynder Section 30 of Law 10 of 1887, the water-right was rightly granted to the company, although it
plfectod the rights of the plaintiff.

i Held, further, that § 47 of Law of Law 8 of 1885 must be interpreted strictly, and does not permit
Eibe filling up of furrows or other watercourses with tailings.

. An interdict was sccordingly granted, restraining the Oompanz from allowing its tailings to run into
be spruit, and it was further ordered to remove suc% tailings as had run into it, and to pay the plaintiff

200 8 compensation. J. J. Maré vs. Mount Maré G. M. Coy., Ltd., decided on the 2nd of February,

41892 (unreported). .

. § 30 of Law 10 of 1887 gave to the old Digger’s Committee the right to frame regulations with regard

Eio the division and use of water,

k. Of. § 126 of this Law.

. § 47 of Law 8 of 18886 is replaced by § 125 of this Law.

i In the case of Steyn vs. Johknson and the Diggers’ Committee of the Witwatersand Qoldfields (11th Nov.,
11887, C.I.J., Vol V., p. 15), an application was made by Steyn as owner of a farm to set aside a grant of
 water- Elt on his farm by the Diggers’ Committee on the ground that it had been granted contrary to
jlbe Gold Law. The judge refused to decide the matter on affidavits, but, giving the owner the advantage
being regarded as in possession, decided that the digger who had obtained the grant of the right from
e Diggers’ Committee must make good his right by action.

- 56. The Government shall further have the right to require from the owner or Grouuds oo

is representative that these grounds for occupation be pro%erly enclosed, and that o e e pn
disgram thereof be made within a time to be fixed by the Government, which time, °% *c
fiowever, shall not be shorter than three months.
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If within the time fixed this be not eomflied with the Qovernment sghall havé3
the right to do the said work at the expense of the owner or his representative. '8

ment

B 57. On the private grounds referred to in this article the Government shall ha
t pro- the right, as long as the proclamation continues, to occupy and to build thereon,
aound Without payment, such pieces of ground as shall be necessary for offices and ot}
‘P public buildings, for the deposit of rubbish, for burial grounds, and for other gene
urposes. Such pieces of ground shall, if possible, after consultation with the own
¢ beaconed off by the Mining Commissioner at the expense of the State, and
diagram thereof shall be drawn up by a qualified surveyor, and these places may n

be pegged off.

The buildings referred to in the previous paragraph shall remain the property
the State. ' ,

unden 58. On private proclaimed farms, two years after the proclamation of the samed
t farms pieces of ground may be given out for gardens and plantations, on places wherei}
L""%E'T appears that there are no gold-bearing reefs or alluvial deposits present, under the!
aplan- following conditions: E
sted. (1) The issue of such grounds is effected by the Government, on the request of

the owner, under such conditions as it may determine, after investipation by

the Mining Commissioner concerned, and on the proposition of the head i
the Mining Department. .

. &old- (2) If it should afterwards appear that gold-bearing reefs do exist there,

overed. portion which such reefs pass through shall be given out in the ordins

_ way, with this proviso, however, that if damage is done to gardens or plantugs
Lamage tions, such damage shall be paid for by the licence holder or holders accord;
y arbi- ing to assessment to be fixed by arbitrators.

ground 59. When pieces of ground are given out, aceording to the foregoing articl
o any gardens and plantations, such pieces of ground may not be used for any o
PO purpose. '
60. Where, on the various proclaimed diggings, a person or company, holder
claims or & “ mijtpacht,” desires to make a da::%%?r the collecting of tailings (a) or
water (provided it be not from an existing water-course or fountain), to lay dow
tube, pipe, or other conductor, for the bringing of water to his or its machine stand, ¢
*  to construct a roadway for the conveyance of quartz or material from the claims
“ mijnpacht” to the machine stand, whether it be for ordinary wagons drawn bg
draught animals, or for so-called trucks conveyed along rails, provided such trucks
n by hot propelled by steam or electricity, the Mining Commissioner may grant perm
o for that purpose.

Pplica- If such water-races, ordinary roads, or truck rails go over claims, “ mijnpac
water-courses, streets, railways, tramways, or stands of other persons, the appl
in order to obtain the necessary permission for the construction and exploitati
the same, shall have to make a written api)lication therefore to the M

n.  Commissioner concerned. This application shall be published for a month in
Staatcourant, and in one of the local papers, by and at the expense of the appli
for the information of parties, who must within that time send in their objections
claims to compensation to the Mining Commissioner concerned. Any person

isation structing such water-races, dams, roads, ete, over claims, “ mijnpachts,” ete., with

Hom having obtained the permission of the Mining Commissioner to do so, sh
punished with a fine not exceeding £10, or on default of payment, with imprison
for a period not exceeding six weeks, without prejudice, however, to the right o



